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PER CURIAM.

Defendant appeals as of right from the trial court’s October 13, 2000 custody order
granting plaintiff sole physical custody of the parties’ minor children. We affirm.

Following their July 30, 1994 marriage, the parties resided in Sault Ste. Marie. Their
union produced two children, Isaac Ross and Bryce Bailey. According to the record, the parties
separated in December 1998. Pursuant to the September 9, 1999' consent judgment of divorce,
the parties shared joint legal and physical custody of the two boys. Specifically, the parties
alternated sharing physical custody of the children on a weekly basis. After defendant moved to
Mount Pleasant in the spring of 2000, both parties filed petitions seeking sole physical custody of
the children.? Following an October 9, 2000 evidentiary hearing, the trial court awarded plaintiff
sole physical custody.

On appeal, defendant contends that the trial court erroneously found defendant’s intrastate
move from Sault Ste. Marie to Mount Pleasant to be a change in circumstances warranting a
modification of the prior custody order. Whether a change in circumstances exists to warrant
modification of a prior custody order is essentially a factual determination. We review a trial

! Although the consent divorce judgment is dated July 21, 1999, it was not entered by the trial
court until September 9, 1999 for reasons unclear from the record.

2 According to the record, defendant petitioned for a change in custody on July 10, 2000, and
plaintiff filed a similar petition on August 28, 2000.

* Former Court of Appeals judge, sitting on the Court of Appeals by assignment.
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court’s findings of fact in a child custody proceeding to determine if they are contrary to the great
weight of the evidence. Fletcher v Fletcher, 447 Mich 871, 877-878; 526 NW2d 889 (1994);
Phillips v Jordan, 241 Mich App 17, 20; 614 NW2d 183 (2000). We will affirm a trial court’s
factual determinations in a custody proceeding unless the record evidence “clearly preponderates
in the opposite direction.” Jordan, supra at 20.

MCL 722.27(1)(c) allows a trial court to modify an existing custody order “for proper
cause shown or because of a change in circumstances.” Before modifying an existing custody
order, a trial court must determine whether an established custodial environment exists. MCL
722.27(1)(c).® If the trial court concludes that an established custodial environment exists, a
custody order may not be modified unless the court is persuaded by “clear and convincing
evidence [that a modification] is in the best interest of the child.” MCL 722.27(1)(c); see also
Rossow v Aranda, 206 Mich App 456, 458; 522 NW2d 874 (1994).

We recognize that a custodial parent’s intrastate move does not amount to proper cause or
a change in circumstances to the extent that a trial court may modify an existing custody order.
Dehring v Dehring, 220 Mich App 163, 166; 559 NW2d 59 (1996). However, a review of the
trial court’s ruling indicates that its decision to revisit the statutory best interests factors was not
based solely on defendant’s intrastate move. Rather, the trial court found that Isaac’s obtaining
school age, and the impossibility of maintaining the current custody arrangement since defendant
moved to Mount Pleasant, was a change in circumstance that warranted a modification of the
existinsg custody arrangement.* Thus, the present case is factually distinguishable from Dehring,
supra.

A review of the record supports the trial court’s conclusion. At the time of the October
2000 custody hearing, Isaac was five years old and Bryce was three years old. During the
custody hearing, plaintiff testified that she had enrolled Isaac in kindergarten in April 2000, and
that he began attending school in September 2000. Plaintiff further testified that in the time
leading to the custody hearing, Isaac could only attend school every other week because of the
existing custody arrangement. On this record, we are unable to conclude that the trial court’s
factual determination was against the great weight of the evidence.

Defendant’s remaining issues on appeal relate to the trial court’s consideration of the
statutory best interests factors. See MCL 722.23. Specifically, defendant challenges the court’s
findings of fact with respect to factors (b), (c), (d), (e), (f), (g), (j), and (I). As mentioned
previously, we review a trial court’s factual determinations to discern whether they are against
the great weight of the evidence, and will affirm them unless the evidence clearly preponderates

% In the instant case the trial court concluded that an established custodial environment existed
with both parties.

* During the evidentiary hearing, defendant’s attorney acknowledged that Isaac attending school
was a change in circumstances warranting a modification in custody.

> In Dehring, supra, the noncustodial parent petitioned for a change in custody after the plaintiff
decided to move with the children from Alpena to the Kalamazoo area so that she could attend
college. Dehring, supra at 164.



in a contrary direction. Phillips, supra at 20; Mogle v Scriver, 241 Mich App 192, 196; 614
NW2d 696 (2000). A trial court’s custody decision is a discretionary ruling that we review for an
abuse of discretion. LaFleche v Ybarra, 242 Mich App 692, 695; 619 NW2d 738 (2000).

The prevailing concern in custody proceedings is the welfare of the children involved.
Eldredv Ziny,  MichApp __ ;  NW2d _ (Docket No. 229230, issued 5/22/01), slip op,
5. To determine what is in a child’s best interest, a trial court is required to consider the statutory
best interests factors and make a specific finding with regard to each. Bowers v Bowers, 198
Mich App 320, 328; 497 NW2d 602 (1993).

Considering factor (b), “[t]he capacity and disposition of the parties involved to give the
child love, affection, and guidance and to continue the education and raising of the child in his or
her religion or creed, if any,” the trial court found that this factor did not favor either party.
Defendant argues that this factor should have weighed in his favor because he has attempted to
involve the children in church, and plaintiff has not. When making its determination, the trial
court acknowledged that defendant recently began taking his sons to church, but found that this
factor weighed equally with regard to each party because both had the ability to give their
children love, affection, guidance, and support in their religion. In our opinion, the record
evidence does not preponderate in a contrary direction.

Evaluating factor (c), “[t]he capacity and disposition of the parties involved to provide the
child with food, clothing [and] medical care. . . ,” the trial court weighed this factor equally with
regard to each party. Defendant argues that although plaintiff may be capable of providing
medical care, she does not have the disposition to do so. Specifically, defendant cites plaintiff’s
alleged failure to care for Bryce’s asthma and to take both children to the dentist. In our view,
the trial court’s finding on this factor was not against the great weight of the evidence.

During the hearing, conflicting evidence was introduced regarding the treatment of
Bryce’s asthma. Defendant testified that plaintiff was not sensitive to the child’s condition, and
was not addressing it properly. Defendant further testified that he took Bryce to see an allergist
in August 2000. In response, plaintiff testified that after she was informed of the allergist’s
diagnosis, she ordered Bryce’s prescriptions and took steps to help treat his condition. Plaintiff
also testified that she had not yet taken the children to the dentist because she thought they were
too young, and they had not complained of any tooth pain. In child custody proceedings, we
defer to the trial court’s credibility determinations. Mogle, supra at 201. The trial court was free
to believe plaintiff’s testimony, and therefore its finding on this factor is not against the great
weight of the evidence.

In considering factor (d), “[t]he length of time the child has lived in a stable, satisfactory
environment, and the desirability of maintaining continuity,” the trial court concluded that the
existing custody arrangement, with the children spending alternate weeks with each parent, did
not foster a stable environment. The trial court further found that this factor did not favor either
party, because each had demonstrated the ability to provide a stable home environment. The trial
court’s finding on this factor is supported by the record, and will therefore not be disturbed on
appeal.



In considering factor (e), “[t]he permanence, as a family unit, of the existing or proposed
custodial home or homes,” the trial court found that this factor weighed in favor of plaintiff.
“The focus of factor e is the child’s prospect for a stable family environment.” Ireland v Smith,
451 Mich 457, 465; 547 NW2d 686 (1996) (Ireland II). In our opinion, a review of the record
evidence supports the trial court’s finding on this factor. During the custody hearing, plaintiff
testified that she had worked at the Sault Ste. Marie Employee’s Credit Union for five years and
that she is afforded great flexibility in her work schedule to care for the children.® Plaintiff also
testified that she had been living at the same residence since April 1999, and that she shared the
home with a female roommate who was also a single mother of a young child.

The trial court also observed that defendant had recently moved to Mount Pleasant to
attend school,” he was sharing a home he owned with his then-fiancee Heather Pieri, and that the
two did not have immediate plans to marry.® Defendant testified that he planned to live in Mount
Pleasant until he finished his education, which he estimated could take up to four years to
complete, and was uncertain where he would ultimately settle. While attending school,
defendant was employed by the Department of Corrections, working the night shift from 11:00
p.m. until 7:00 a.m. During trial, defendant testified that when not attending classes, he was at
home during the day with the children, and that he performed various educational activities with
them.

On appeal, defendant claims that the trial court erred in considering his pursuit of
educational goals as a factor that suggested his custodial home was not stable. In Ireland II, our
Supreme Court observed that an individual’s pursuit of educational goals “do[es] not disqualify
[the individual] for custody.” Id. at 465. However, the Court went on to observe that the
relocation and adjustments associated with the pursuit of education are factors that may be taken
into account by a trial court when weighing factor e. Id.

While a child can benefit from reasonable mobility and a degree of
parental flexibility regarding residence, the Legislature has determined that
“permanence, as a family unit, of the existing or proposed custodial home or
homes” is a value to be given weight in the custodial environment. [Id.]

® Plaintiff testified that she works thirty-five hours a week at the credit union. Plaintiff also
presented the testimony of Garry Bennett, a member of the credit union’s board of directors. He
also testified that plaintiff had been working for the credit union for five years, with an excellent
work performance history. Bennett also indicated that plaintiff had very flexible working hours
because the credit union is small and only employs two people.

” According to the record, defendant was studying to become a guidance counselor.

® Both defendant and Pieri testified that they did not have any immediate plans to marry.
However, according to a copy of the marriage certificate appended to defendant’s brief on appeal,
defendant married Pieri on November 11, 2000, one month after the evidentiary hearing. We
decline to consider the fact that defendant is now married in evaluating the trial court’s finding of
fact with regard to factor e. See Krohn v Sedgwick James of Michigan, Inc, 244 Mich App 289,
293 n 3; 624 Nw2d 212 (2001).



Thus, in Ireland 1l, supra, the Supreme Court recognized that while the pursuit of an
education and any concomitant relocation do not “disqualify” an individual from obtaining
custody, they are proper factors to be considered in evaluating the permanency of the custodial
home. The trial court properly evaluated these factors in the instant case and found they weighed
in plaintiff’s favor. On this record, we are unable to conclude that the trial court’s conclusion
was against the great weight of the evidence.’

Defendant also challenges the trial court’s finding with respect to factor (f), “[t]he moral
fitness of the parties involved.” In considering this factor, the trial court observed that both
parties had engaged in unmarried cohabitation,™® but found that this factor favored neither party
because such conduct did not affect their ability to be good parents. We recognize the well-
settled principle that an individual’s unmarried cohabitation, standing alone, does not amount to
immorality under the Child Custody Act. See Truitt v Truitt, 172 Mich App 38, 46; 431 NW2d
454 (1988). The trial court’s decision to not favor either party with regard to this factor reflects
its proper determination that any questionable conduct was irrelevant where it did not impact on
either parties’ ability to parent. Fletcher, supra at 887. Because there is nothing in the record to
suggest that any “questionable conduct” by either party “ha[d] a significant influence” on how
each party would function as a parent, the trial court’s finding was not against the great weight of
the evidence. Id.

Defendant further contends that the trial court should have weighed factor (g), “[t]he
mental and physical health of the parties involved,” in his favor because his physical health is
excellent and plaintiff suffers from a “fairly weighty mental or emotional health issue well
beyond mere immaturity and poor judgment.” We summarily reject this assertion because there
is no evidence in the record to suggest that plaintiff had any mental health problems.

When the trial court weighed factor (j), “[t]he willingness and ability of each of the
parties to facilitate and encourage a close and continuing parent-child relationship between the
child and the other parent or the child and the parents,” it found this factor weighed in plaintiff’s
favor. Specifically, after hearing both parties testify and observing their demeanor, the trial court
concluded that plaintiff was more amenable to fostering a relationship between defendant and the
children. The record supports the trial court’s conclusion. For example, during the evidentiary
hearing, defendant acknowledged making an appointment for their youngest son to see an
allergist, and failing to tell plaintiff when the appointment was. Defendant further acknowledged

% Defendant makes several allegations about plaintiff’s lifestyle, arguing that they demonstrate
this his custodial home was more stable than plaintiff’s. Specifically, defendant argues that
plaintiff’s home is unstable because she has had numerous boyfriends, she has had three different
roommates and because the children have slept over at her current boyfriend’s house on
occasion. We recognize that the stability of a custodial home may be undermined by “a
succession of persons residing in the home, [or] live-in romantic companions for the custodial
parent.” Ireland I, supra at 465 n 9. However, there is nothing in the existing record to suggest
that any of these activities, alleged or otherwise, have detrimentally impacted the stability of
plaintiff’s custodial home.

19 According to the record, plaintiff lived with a boyfriend for a period following her separation
from defendant.



that he did not personally tell plaintiff what medications the doctor had prescribed after the
appointment. Instead, he sent her a letter almost two weeks later.™

Moreover, plaintiff testified that defendant secretly took the children to the dentist
without her approval.  According to plaintiff, defendant deliberately scheduled these
appointments when she was at work so that she would be unable to attend. In contrast, defendant
maintained that he had told plaintiff he was taking the children to the dentist, and that he did not
feel it was necessary that she attend the appointments. Plaintiff also testified that defendant took
Isaac to see a psychologist following the divorce, but that he refused to tell her when or where the
appointment was, and would not give her a report detailing the psychologist’s findings.

On the other hand, plaintiff testified that she felt it was important to encourage
defendant’s relationship with the children. However, defendant indicated during testimony that
plaintiff enrolled Isaac in kindergarten without telling him first. The trial court’s finding on this
factor hinged on a credibility determination. We defer to a trial court’s credibility choices in a
child custody matter. Mogle, supra at 201.

Finally, when considering factor (I), “[a]ny other factor considered by the court to be
relevant to a particular child custody dispute,” the trial court, noting that this was a particularly
important factor in its decision, observed that the children had a strong “support group” in the
Sault Ste. Marie area. Specifically, the court recognized that the boys’ maternal and paternal
grandparents resided in the Sault Ste. Marie area and helped out with the children. Specifically,
defendant’s parents helped care for the children while plaintiff was working. The trial court’s
finding on this factor was supported by the record. After carefully reviewing the record as a
whole, we conclude that the trial court did not abuse its discretion in awarding plaintiff sole
physical custody of the children. LaFleche, supra at 692.

Finally, defendant’s unpreserved? allegations of judicial bias are unsubstantiated by the
record. “The party who challenges a judge on the basis of bias or prejudice must overcome a
heavy presumption of judicial impartiality.” Cain v Dep’t of Corrections, 451 Mich 470, 497,
548 NW2d 210 (1996) (citation and footnote omitted). Defendant has failed to “demonstrate that
the trial court ‘displayed a deep-seated favoritism or antagonism that would make fair judgment
impossible.” ” Eldred, supra, slip op at 6, quoting Cain, supra at 496. Further, defendant has not

! There was also some dispute about whether defendant agreed to bring plaintiff to Marquette
when Bryce had surgery. It is unclear from the record when this incident occurred.

12 This issue is not properly before this Court because defendant did not move for the trial court’s
disqualification pursuant to MCR 2.003. Meagher v Wayne State Univ, 222 Mich App 720, 725;
565 Nw2d 401 (1997).



set forth the requisite showing of “actual bias”** on the part of the trial court. Cain, supra at 495
(emphasis in original).

Affirmed.

/s/ Janet T. Neff
/s/ Peter D. O’Connell
/s/ Robert J. Danhof

3 In Cain, supra, our Supreme Court defined bias as “an attitude or state of mind that belies an
aversion or hostility of a kind or degree that a fair-minded person could not entirely set aside

when judging certain persons or causes.” Id. at 495 n 29, quoting United States v Conforte, 624
F2d 869, 881 (CA 9, 1980).



